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ITEM NO: 1  

 
APOLOGIES   

ITEM NO: 2  

 
REPORT 

 

TO District Plan and Regulatory Committee 

ON 1 September 2010 

FROM Laura Christian 

 

Planner 

APPROVED BY:  Mary Nacey 

 

Council s Consultant Legal Counsel (Simpson Grierson) 

SIGNATURE 

 

SUBJECT NOTIFICATION OF NEW APPEAL(S)    

  

   
N E W   A P P E A L   RECEIVED

   

FILE REF:  L54601  ADDRESS: Lot 2 DP 138699, Haywood Lane, 
Matakana 

APPLICANT: Sandspit Yacht Club Marina 
Society Inc  

APPELLANT:   Sandspit Yacht Club Marina 
Society Inc 

APPLICATION DESCRIPTION:    Consent to :- 
i. Earthworks above mean high water springs for 
the construction of a barge landing facility of 
approx. 60m². 
ii. Use of the barge landing facility for dredging 
and farming related activities. 
iii. Earthworks associated with construction of 
stockpile area and disposal of approximately 
79000m³ of dredgings.  

NOTIFICATION:  Fully Notified SUBMITTERS:  FOR:  0 / AGAINST: 3   
NEUTRAL:  0 

REPORTING PLANNER:  Laura Christine RECOMMENDATION:  Granted consent 
DECISION MAKER(S):   
Resource Consent Hearings Panel 
(Commissioners Harry Bhana and Les Simmons) 

DECISION:  Refused 

APPEAL RECEIVED ON:  18/08/2010  APPEAL REVIEWING PLANNER:  To be 
allocated  

 



    
N E W   A P P E A L   RECEIVED

   
FILE REF:  L54602  ADDRESS: 1315 Sandspit Road, Sandspit 

Allot 432 SO 54658, Wilson 
Road, Warkworth 
1441 Sandspit Road, Sandspit  

APPLICANT: Sandspit Yacht Club Marina 
Society Inc  

APPELLANT:   Sandspit Yacht Club Marina 
Society Inc 

APPLICATION DESCRIPTION:    Consent to establish a marina site involving 
earthworks, use of two marina related 
reclamations, deposition of recovered sand, 
reconstruction of vehicle access.  

NOTIFICATION:  Fully Notified SUBMITTERS:  FOR:  234 / AGAINST: 31   
NEUTRAL:  0  

REPORTING PLANNER:  Laura Christine RECOMMENDATION:  Granted consent  

DECISION MAKER(S):  
Resource Consent Hearings Panel 
(Commissioners Harry Bhana and Les Simmons)  

DECISION:  Refused 

APPEAL RECEIVED ON:  18/08/2010  APPEAL REVIEWING PLANNER:  To be 
allocated  

  



 
ITEM NO: 3  

 
REPORT 

 
TO District Plan and Regulatory Committee 

ON 1 September 2010 

FROM Gareth Hughes 

 
Manager: Transport Operations and Safety 

APPROVED BY Murray Noone  Director: - Infrastructure 

SIGNATURE 

 

SUBJECT NO STOPPING LINES: 

RATA STREET, HELENSVILLE; SHELLY BEACH ROAD, SHELLY 
BEACH  

FILE REF RF255/1  

 

PURPOSE OF REPORT:   

 

Information only 

 

Strategic decision 

 

Policy decision 

 

Statutory process  

 

Community issue 

 

Contract decision 

 

Delegation 

 

Appointment  

 

Administrative matter    

 

IMPLICATIONS:  

(i) Is this matter significant in terms of Council s Policy on Significance? 

 

No  

(ii) Implications in terms of Vision Rodney? 

 

No  

(iii) Implications in terms of Long Term Council Community Plan / Annual Plan? 

 

No  

(iv) Implications in terms of other Council Strategic documents or Council Policy? 

 

No  

(v) Is a budget amendment required? 

 

No  

(vi) Have the views of affected or interested persons been obtained and is any further 
public consultation required? 

 

Consultation has been undertaken.  No further public consultation is required. 

(vii) Does a decision on this matter require Auckland Transitional Authority approval? 
(yes / no / advice being sought?) 

 

No 



  
FINANCIAL IMPLICATIONS:  

Capital cost implications None 

Is it currently budgeted for? Not applicable 

Funding source of capital costs Not applicable 

Ongoing operational cost implications Remarking will be required from time to time 

 
to 

be undertaken through the Maintenance Contract 
C0841 and C0842. 

Is it currently budgeted for? Yes, through the above maintenance contracts. 

Funding & rating impact (whether resulting from 
capital expenditure or arising directly) 

Not applicable 

  

SUMMARY:  

Following the ratification of all parking restrictions in the Rodney District by the Regulatory Committee 
in July 2005, provision was made for amendments or additions to the existing restrictions. It is 
proposed that new no stopping lines be installed on Rata Street, Helensville (Appendix 1) and 
Shelly Beach Road, Shelly Beach (Appendix 2).  

RECOMMENDATION:  

That new no stopping lines be installed at Rata Street, Helensville and Shelly Beach 
Road, Shelly Beach as indicated in Appendices 1 and 2 of the agenda report.  

 

1.0 Background  

Following recent requests, a review by the Council s Manager: Transport Operations and Safety has 
indicated that no stopping lines are required to be installed due to Council engineers identifying 
safety improvements to allow clearer visibility from driveways.   

2.0 Conclusion  

The changes recommended for no stopping line restrictions will produce some minor safety 
improvements for parking at Rata Street, Helensville and Shelly Beach Road, Shelly Beach. 
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for regulatory 
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ITEM NO: 4  

 
REPORT 

 
TO District Plan and Regulatory Committee 

ON 1 September 2010 

FROM Tony Jane and Adrian King 

 
Building Compliance Officer 

APPROVED BY Lloyd Barton  Director: Customer Service 

SIGNATURE 

 

SUBJECT EXEMPTION: FENCING OF SWIMMING POOLS ACT 1987 

ADDRESS: 55 Postman Road, Dairy Flat 0794 

OWNER: S.C. and A.R. Thomas (Poplar Family Trust) 

FILE REF SWM 6378  

 

PURPOSE OF REPORT:   

 

Information only 

 

Strategic decision 

 

Policy decision 

 

Statutory process  

 

Community issue 

 

Contract decision 

 

Delegation 

 

Appointment  

 

Administrative matter    

 

IMPLICATIONS:  

(i) Is this matter significant in terms of Council s Policy on Significance? 

 

No  

(ii) Implications in terms of Vision Rodney? 

 

No  

(iii) Implications in terms of Long Term Council Community Plan / Annual Plan? 

 

No  

(iv) Implications in terms of other Council Strategic documents or Council Policy? 

 

No   

(v) Is a budget amendment required? 

 

No  

(vi) Have the views of affected or interested persons been obtained and is any further 
public consultation required? 

 

No 

(vii) Does a decision on this matter require Auckland Transitional Authority approval? 

 

(yes / no / advice being sought?) 

 

No 



  
FINANCIAL IMPLICATIONS:  

Capital cost implications Not applicable 

Is it currently budgeted for? Not applicable 

Funding source of capital costs Not applicable 

Ongoing operational cost implications Not applicable 

Is it currently budgeted for? Not applicable 

Funding & rating impact (whether resulting from 
capital expenditure or arising directly) 

Not applicable 

  

SUMMARY:  

This is an application for an exemption from the requirements of the Fencing of Swimming Pools Act 
1987 ('FOSP ACT'). A copy of the original application for exemption is attached as Appendix 1 and 
requests the following:  

Exemption and approval is sought to use one wall of the dwelling as the pool barrier into 
which one single outward opening hinged door (off the spare room) is fitted. This door is to 
have a self closer fitted to it, as well as a self latching door latch at a height of 1.5m off the 
finished floor level ( see Appendix 2 NZS 8500:2006 section 3.7 Doors).  

RECOMMENDATION:  

That the application for exemption from the Fencing of Swimming Pools Act 1987 by 
SC and AR Thomas be granted, subject to the following conditions and in particular 
section (e) below:  

Specific requirements for pools:  

For new and existing pools at least one of the following requirements shall be met:   

(a) The pool shall be enclosed by an isolation barrier (Appendix 2, figure 2.1.a)  

(b) The pool shall be enclosed by an isolation barrier which includes boundary 
fences (Appendix 2, figure 2.1.b)  

(c) The pool shall be enclosed by an isolation barrier, where a wall of a house 
forms part of the barrier (Appendix 2, figure 2.1.c)  

(d) The pool shall be enclosed by an isolation barrier where a wall of a house 
contains a child-resistant window (Appendix 2, figure 2.1.d)  

(e) The pool shall be enclosed by an isolation barrier where a wall of a house 
contains a child-resistant window and/or a child resistant doorset or doorsets, 
regardless of the direction of door swing (Appendix 2, figure2.1.e) or  

(f) The pool shall be enclosed by an isolation barrier where a wall of a house 
contains doors opening from the house to the immediate pool area (regardless 
of door swing). Should the doors not be self closing and self latching, then a 
lockable door latch 1.5m above finished floor level shall be provided on every 
opening door-set. In addition there shall also be:   



  
(i) An automatic pool cover that complies with ASTM F1346-91, and  

(ii) An alarm complying with UL 2017 capable of detecting unauthorised 
access from the house into the immediate pool area, and that when 
activated emits a sound of 85 decibels or more to be heard from the 
house.  

Where an automatic pool cover is not installed in an existing pool, an alarm 
that complies with UL 2017 and a pool alarm that complies with ASTM F 2208 
shall be fitted in addition to lockable door latches at 1.5m from the finished 
floor level including safety signage on every doorset.  

NOTE 

  

(1) A pool alarm that complies with ASTM F2208 provides additional protection 
and may also be used in conjunction with any of the above methods.  

(2) The TA has the authority under the FOSP Act to provide an exemption for a 
specific pool and the Department of Building and Housing can make 
determinations on specific pools.   

It is the responsibility of the property owner/s or person/s in possession of the 
property on which any pool is situated to ensure that the pool is not filled or partly 
filled with water at any time when the person/s knows or could reasonably be expected 
to know that the pool/fence/barrier does not comply with this Standard. This means 
that the property owner/s or person/s in possession of the property must check that 
any layers of protection are functioning at all times.  

Reasons:  

In the opinion of the Council it is possible, reasonable and not in breach of any other act, 
regulation or bylaw to ensure compliance with the Fencing of Swimming Pools Act 1987 
requirements or the new New Zealand Standard (NZS) 8500:2006 guidelines if the above 
conditions were met.  

 

1.0 Background   

A building consent was issued in September 1995 for the construction of an inground swimming pool. 
A fence was erected back then using two walls of the house as a pool barrier (see Appendix 3). 
There are seven doors that open into the pool area at present, all of which are non-complying. The 
owners are now planning to fit a glass fence across five of those doors (see Appendix 3). Of the 
other two doors one will be permanently closed and the seventh one is the one they are seeking the 
exemption for. This door is to have a self closer and self latch fitted to it at 1.5m off the finished floor 
level (refer to NZS 8500:2006, section 3.7 Doors). Outside access to the pool area is via two pool 
gates (both are compliant), one in the glass barrier and the other open at the far end of the pool (see 
Appendix 3).   

2.0 Issues   

An application, attached as Appendix 1, requests exemption from the Fencing of Swimming Pools 
Act 1987. Also attached, as Appendix 2, are relevant excerpts from the Fencing of Swimming Pools 
Act 1987, Schedule of Requirements under the Fencing of Swimming Pools Act 1987, Summary of 
Fencing of Swimming Pools Act, Requirements for Gates & Doors and Summary of NZS 8500:2006 
Requirements.  

3.0 Options  

The Council can decline this application; however, if the exemption were to be granted, the 
Committee may impose conditions relating to the property or pool which are reasonable in the 
circumstances. Such conditions should, in the opinion of Council officers, include those specified in 
the conditions of this report.    



 
4.0 Conclusion  

Subject to having the automatic closer and self latch fitted to the one external door of the dwelling at a 
height of 1.5m off the finished floor level that gives access to the immediate pool area, there would not 
be any significant increase in risk to any child under the age of six years on the property. The 
exemption could be granted with the recommended conditions.      

APPENDICES:  

Appendix 1: Application from S C and A R Thomas seeking exemption from the Fencing of 
Swimming Pools Act 1987.  

Appendix 2: Fencing of Swimming Pools Act 1987 and Summary of NZS 8500:2006 
Requirements.  

Appendix 3: Photo of pool and house showing the position of the new pool fence.  



   
APPENDIX 1 



   
APPENDIX 2 



   
APPENDIX 3 



 
9.05 A.M.

  
ITEM NO: 5  

  
REPORT  

 
TO District Plan and Regulatory Committee 

ON 1 September 2010 

FROM Erik Oosthuizen  Team Leader 

SIGNATURE 

  

FOR RELEASE Ian Dobson  Manager: Resource Management 

SIGNATURE 

 

SUBJECT  SECTION 357 OBJECTION TO CONSENT CONDITIONS IMPOSED 
AND PROCESSING FEES CHARGED: CONSENT R54884 FOR MOYA 
TRUST AT 207 MATAKANA VALLEY ROAD, MATAKANA  

OBJECTOR:  Buckton Consultants Ltd on behalf of the Moya Trust  

APPLICANT: Moya Trust  

FILE REF RMA 54884 

WARD NORTHERN WARD  

 

PART A:  

LOCATION: Matakana Valley Road, Matakana 
ZONES: Operative Plan change 55                    

Plan Change 26  
Proposed District Plan 2000 

Countryside Living 2 (Town) 
Medium Intensity, Township Policy Area 
Medium Intensity Residential 

ACTIVITY STATUS: Plan Change 26  
Proposed District Plan 2000 

Non-Complying 
Non-Complying  

TYPE OF APPLICATION:  Objection under Section 357 of the Resource Management Act 1991  

 

EXECUTIVE SUMMARY  

An objection pursuant to Section 357, relating to certain conditions of consent imposed, as well the 
processing fees charged, was received from Buckton Consultants Ltd on behalf of the Moya Trust in 
relation to the resource consent application RMA 54884 to subdivide the subject site with an area of 
4.9ha, into 42 allotments.  

 



 
RECOMMENDATION:  

(a) That pursuant to Section 357 of the Resource Management Act 1991, subject to 
additional or contrary information being presented at the Committee meeting, 
the objection made by Buckton Consultants Ltd on behalf of the Moya Trust in 
respect of the relevant consent conditions imposed, be dismissed.  

(b) That the request for the reduction of fees arising from the processing of an 
application to subdivision of the subject site, be partially dismissed.  

REASONS:   

1. Condition 5(a), relating to the revegetation of the proposed covenant areas and 
Consent Notices 6(e), (f) and (g) that restrict the maximum height of the buildings on 
Lots 1 – 9, are required to protect the character of the area with specific reference to 
the protection of the ridgeline on the subject property. The revegetation of the 
proposed covenant areas and required height restriction will mitigate any adverse 
effect of the proposal on the visual qualities of the surrounding environment.  

2. Condition 5(n), which relates to the obtainment of the necessary consents from the 
Consenting Authority to include discharges from areas currently outside the area of 
wastewater benefit (Lots 1 – 38), are required as it cannot be confirmed at this stage 
when the whole site will be serviced.  

3. Condition 5(p), which relates to the provision of pedestrian access on Lot 40, is 
required as it is regarded more desirable to cater for pedestrians outside the vehicle 
access right of way from a pedestrian safety point of view.  The management and 
maintenance of the pedestrian access will also be a lot easier where only the Council is 
the sole owner (owner of Lot 40), as there will be multiple land owners in respect of the 
right of way to the north of Lot 40.    

4. It is considered that the resource consent application fees represent the actual and 
reasonable costs incurred by the Council in processing the resource consent 
application.  

5. Section 36(3) of the Resource Management Act 1991 provides for the Council to 
recover the actual and reasonable costs for the processing of resource consents and it 
is the Council s policy to recover these costs from applicants.  In this instance it is 
considered that the costs incurred are not excessive or unreasonable.  

6. It is considered appropriate for the applicant to incur the costs for the processing of 
the application and a deduction of 10% of the processing fees has already been 
granted.  However, it is recommended that certain cost invoiced by the Consultant 
Planner which relates to additional travel and courier costs, $414.95 in total, which will 
normally be not charged by in-house planners, be deducted from the outstanding fees 
in addition to the 10% deduction already granted.  

 

PART B: 

1.0 Introduction and Background  

1.1 The resource consent application was received by the Council on 15 December 2008 for the 
subdivision of Part Allotment 3 Parish of Matakana totalling approximately 4.9ha, into 42 
allotments comprising: 

 

38 residential allotments, with sizes ranging between 679m2 and 1244m2; 

 

one utility reserve of 2816m2; 

 

one recreational reserve of 2727m2 to vest; and  

 

two roads to vest.  

1.2 The application also entailed dispensation in respect of the provision of an esplanade reserve, 
as well as a land use consent is for earthworks relating to the subdivision and being in excess 
of a volume of 200m3.  



 
1.3 The application was processed on a non-notified basis and the consent was granted for the 

non-complying application on 8 April 2010.  

1.4 A copy of the application as submitted is attached as Appendix 1.  

2.0 Section 357 Objection  

2.1 An objection pursuant to section 357 relating to the certain conditions of consent and the 
processing fees of the application has been lodged by Buckton Consultants Ltd on behalf of 
the Moya Trust Ltd. Copies of the detailed objections to the conditions and fees are attached 
as Appendices 2 and 3 to this report.  

2.2 The applicant objects to the following conditions imposed with the granting of the subdivision 
consent, in terms of section 357A:  

 

Condition 5(a)  revegetation 

 

Condition 5(n)  sanitary sewer reticulation lots 1 - 38 

 

Condition 5(p)  pedestrian access 

 

Condition 6(e)  covenants 

 

Condition 6(f)  building restrictions in respect of Lots 1  2 of the subdivision 

 

Condition 6(g)  building restrictions in respect of Lots 3  9 of the subdivision  

2.3 The specific conditions read as follows: 

To be completed before issue of the s.224(c) Certificate 

5. (conditions to be carried out by the consent holder) Before the Council will issue a 
certificate pursuant to s.224(c) of the Act, the consent holder shall satisfy the 
following conditions at his/her/its full cost. 

a) (revegetation) The covenant areas W , X , Y and Z , as shown on  the Scheme 
Plan ref 6700, SP10, dated 05/12/08, prepared by Buckton Consultants Ltd shall be 
vegetated in accordance with a planting plan and maintenance programme which 
shall be submitted to and receive the written approval of the Consents Manager. The 
planting plan and maintenance programme shall specify the quantities, species, size 
( PB Grade) and location of the proposed vegetation and shall provide for the on-
going. 

Release of plants from weed and grass infestation, and 
Replacement of plants which are dead or in poor health  
(The purpose of this planting is to provide a suitable vegetation backdrop to dwelling 
houses erected on Lots 1  9.) 

n) (sanitary sewer reticulation Lots 1 - 38) Provided that the necessary consents can be 
gained from the Consenting Authority to include discharges from areas currently 
outside the area of wastewater benefit, the consent holder must provide and install a 
complete low pressure wastewater system to serve Lots 1 - 38 under this consent to 
the Council s public sewerage standards and pay to the Council the cost of 
connecting the system to the Council s main sewer. The connection of the 
wastewater system to Council s main sewer shall be provided at an appropriate 
location to be determined by Council, once Council s main sewer line from the 
Omaha Treatment Plant has been installed. All costs associated with the provision of 
the sewerage system from outside the subdivision and any upsized system that may 
be required within the subdivision shall be borne by the consent holder. A section 
224(c) Certificate will not be issued prior to the satisfactory installation of the said 
wastewater system, Council s approval to extending the current areas of benefit and 
the connection to Council s main sewer line.  

p)  (pedestrian access) The pedestrian access through Lots 39 and 40 shall be formed 
generally in accordance with the Council s standards to an exposed aggregate finish. 
It is permissible to form the section within the floodplain to a metalled formation where 
agreed to by Council. The alignment and details of the pathways together with any 
planting shall be determined in consultation with Council s Parks Department at the 
Engineering Plans approval stage. The value of this formation work can be offset 
against the financial contributions for Neighbourhood Reserves.   



 
Ongoing Conditions/Consent Notices  

6. (consent notices)The following conditions of the consent shall be complied with on a 
continuing basis and shall be recorded in a Consent Notice pursuant to s.221 of the 
Act.  

e) (Covenants) The planting on Lots 2 

 
5 (within areas W , X , Y and Z ), shall be 

maintained in accordance with the Planting Plan and Maintenance programme 
approved  under  Resource Consent R54884. 

f) (building restrictions) Any buildings on Lots 1 - 2 shall have a maximum height, which 
shall not exceed a height level of RL 41.5m based on the datum shown on the 
Scheme Plan ref 6700, SP10, dated 05/12/08, prepared by Buckton Consultants Ltd. 

g) (building restrictions) Any buildings on Lots 3 - 9 shall have a maximum height, which 
shall not exceed a height level of RL 40.5m based on the datum shown on the 
Scheme Plan ref 6700, SP10, dated 05/12/08, prepared by Buckton Consultants Ltd.  

2.4 The applicant has indicated conditions 5(a) and consent notices 6(e), 6(f) and 6 (g) are 
unreasonable, unfair and beyond the scope of the assessment criteria for the Medium 
Intensity Zone, with no reasons provided for the imposition of the conditions. In respect of 
conditions 5(n) and 5(p), it is requested to change the wording of the conditions. In respect of 
condition 5(n), the applicant has objected to the inclusion of the following wording:  

Provided that the necessary consents can be gained from the Consenting Authority to include 
discharges from areas currently outside the area of wastewater benefit, and ..  approval to 
extending the current areas of benefit and .  

In respect of condition 5(p), it is questioned if Lot 40 should be included in the condition and 
enquired if the pedestrian access along the right of easement over Lot 34 within the 
stormwater easement is really required.  

The detailed objection to the various conditions is attached as Appendix 2.  

2.5 The objection also entails an objection to the processing fees charged in respect of the 
processing of the application. The applicant has indicated that the fees invoiced for the 
application ($13,806.52) are excessive and unreasonable, as a result of the lack of 
performance of Council s staff and consultants who have not processed the application in a 
timely, consistent, reasonable and prompt manner, as the processing time of this consent was 
nearly 18 months.  The detailed fee objection is set out in Appendix 3.  

The applicant specifically requests a deduction in the fees of $6,482.59 as specified in 
paragraph 13 of the fee objection (copies of the invoices are attached as Appendix 4). Of the 
outstanding $13,806.52, $7,857.18 has been paid, therefore a refund of $533.25 is requested 
from Council.  

3.0 Statutory Requirements  

3.1 There are two sections of the Resource Management Act 1991 that are relevant to the 
objection, namely section 36 (Administrative charges) and section 357 (Objection to certain 
decisions and requirements of consent authorities).  

3.2 Under s.357A of the Resource Management Act, 1991 the applicant has the right to object to 
the conditions of consent imposed and states as follows:  

 

(1) There is a right of objection to a consent authority,

  

(a) in respect of a decision of that authority, for any person who has made an application 
under

 

(i) section 124(2) (which relates to the exercise of a resource consent while 
applying for a new resource consent): 
(ii) section 125(1)(b) (which relates to the lapsing of consents): 
(iii) section 126(2)(b) (which relates to the cancellation of consents): 
(iv) section 139 (which relates to certificates of compliance): 



 
(v) section 139A (which relates to existing use certificates): 

 
(b) [Repealed] 
(c) [Repealed] 
(d) in respect of an application or a submission that a consent authority declines to 
process or to consider, as provided for by section 99(8), for the person who made the 
application or submission: 
(e) in respect of a decision of the authority under section 87E(5) or (6), for a person who 
made a request under section 87D: 
(f) in respect of the consent authority's decision on an application or review described in 
subsections (2) to (5), for an applicant or consent holder, if

 

(i) the application or review was notified; and 
(ii) either no submissions were received or any submissions received were 
withdrawn: 

(g) in respect of the consent authority's decision on an application or review described in 
subsections (2) to (5), for an applicant or consent holder, if the application or review was 
not notified. 

 

(2) Subsection (1)(f) and (g) apply to an application made under section 88 for a resource 
consent. However, they do not apply if the consent authority refuses to grant the resource 
consent under sections 104B and 104C. They do apply if an officer of the consent authority 
exercising delegated authority under section 34A refuses to grant the resource consent under 
sections 104B and 104C. 

 

(3) Subsection (1)(f) and (g) apply to an application made under section 127 for a change or 
cancellation of a condition of a resource consent. 

 

(4) Subsection (1)(f) and (g) apply to a review of the conditions of a resource consent under 
sections 128 to 132. 

 

(5) Subsection (1)(f) and (g) apply to an application made under section 221 to vary or cancel 
a condition specified in a consent notice.  

3.3 Section 357 (B) states that:  

There is a right of objection,- 
(a) for a person required by a local authority to pay an additional charge under section 
36(3) .to the local authority in respect of that request.  

3.4 Section 357 (d) provides that after considering an objection, the Council may dismiss the 
objection or uphold it either partly or wholly.  

4.0 Assessment of objection  

4.1 Objection to conditions  

4.1.1 Condition 5(a), and Consent Notices 6(e), (f) and (g) - Ridgeline protection

  

In terms of the conditions relating to the revegetation of the proposed covenant areas, and the 
consent notices that restrict the maximum height of the buildings on Lots 1 

 

9, these 
restrictions were imposed to protect the character of the area with specific reference to the 
protection of the ridgeline.  As indicated by the processing planner in the section 93 and 94 
assessment report attached as Appendix 4, . The ridgeline forms an important landscape 
feature of the site. The applicant has acknowledged this feature and proposed a covenant to 
protect the ridge. However, the extent of protection created by the proposed covenant area is 
minimal and insignificant. A two storey dwelling could be built outside the covenant area while 
intruding into the ridgeline. In this regard it is recommended that a maximum building height 
be imposed and that the covenant areas be vegetated to provide a suitable backdrop to any 
potential intrusion into the ridgeline. In order to mitigate this adverse effect, it is recommended 
that the following maximum building height be imposed in respect of specific allotments:  

a) buildings on Lots 1 - 2 not to exceed a height level of RL 41.5m based on the datum 
shown on the Scheme Plan ref 6700, SP10, dated 05/12/08, prepared by Buckton 
Consultants Ltd. 



 
b) buildings on Lots 3 - 9 not to exceed a height level of RL 40.5m based on the above-

mentioned datum. 

I do note that the applicant was advised that the covenant, as proposed on the scheme plan 
was not adequate to mitigate the potential intrusion of buildings into the ridgeline. The 
applicant declined to provide further mitigation controls in this regard and the above height 
limits have been determined on a best practise method. This may restrict the development 
potential of the specific allotment, but it is considered that suitable outcomes will be possible 
by innovative design solutions. Overall, it is considered that a reasonable balance is achieved 
between development rights and mitigation of visual qualities of the environment.

 

It should be noted that the above aspect was specifically discussed by the processing planner 
and the Council s Manager: Urban Design and Development with the applicant s agent on 27 
November 2009.  

In terms of the applicant s objection that the above conditions is beyond the scope of the 
assessment criteria for the Medium Intensity Residential Zone, it is relevant to note that the 
application is for a non-complying subdivision of the subject site and it was required to ensure 
that any adverse effects which may be created by the application be suitably mitigated and 
that the proposed activity is not contrary to the objectives and policies of the Proposed District 
Plan 2000. In this regard, it should be noted that while the Medium Intensity Zone in terms of 
the Proposed District Plan 2000 does not specifically refer to the protection of ridgelines, 
there are various policies and objectives which embrace this issue. The policies and 
objectives of the residential zones makes specific reference to avoidance of effects of 
buildings on other sites, and to seek to manage the effects of residential development on the 
wider neighbourhoods in which they exist, such as the overall intensity of development, the 
space available for retaining existing trees and planting new ones and the prevention of 
development of areas of significant ecological and landscape character within the district

 

for 
residential/ urban purposes

 

(Policy 8.4.3). It is further stated in the District Plan that where 
such areas could be adversely affected by new development, for example through 
contamination of water, the draining of wetlands, removal of bush or visual intrusion, these 
should be managed so as to protect the natural areas from the effects of the development 
(Policy 8.4.10).   

In addition to the above, it should also be noted that In terms of Policy 8.8.3.2.5, it is 
specifically stated that development and subdivision in the Medium Intensity Residential 
Zone should integrate and retain significant trees and other landscape features .  

The relevant policies and objectives and relevance to the application are discussed in greater 
detail in the processing planner s section 104 evaluation of the application, attached as 
Appendix 4.  

It is further relevant to note that, as this application relates to a non-complying activity, the 
Council s discretion to this application is not restricted to certain assessment criteria and the 
assessment of the processing planner specifically in respect of the effects of the proposed 
development on the landscape and visual values, with possible intrusion of the ridgeline, are 
supported. It is therefore considered that the conditions imposed to protect and mitigate the 
potential adverse effect which the proposal may have on the ridgeline, are justified.  

4.1.2 Condition 5(n) - Sewerage

  

In terms of condition 5(n), the proposed amendment of the condition as suggested by the 
applicant cannot be supported.  

The Council s Development Engineer has evaluated the objection and has indicated that the 
applicant is correct in that the land is contained in the area of benefit shown in earlier 
documents (PC 62 and the District Plan, etc), but has indicated that part of the land is now 
situated outside that shown in the current "area of benefit", of the "structure plan" for 
Matakana. It has also been indicated that it became apparent at a late stage of the application 
process that the RDC services engineers had not allowed for servicing the entire area of the 
subdivision, contrary to earlier advice received. It was anticipated that unless there was 
sufficient capacity in the treatment plant, they could not recommend approval to all of the 
subdivision. A way forward for the application was that a consent condition could be issued 
including the need to comply with ARC approval for extending the area of benefit within the 



 
draft conditions of consent, rather than declining the application or putting it on hold as it will 
be a long process before confirmation is received.  

It is anticipated that the whole site will be serviced in future; however, the timing of this can 
not be confirmed. In view of the above, the Council can not recommend amending the 
condition of consent 5(n) at this stage.  

4.1.3 Condition 5(p)  Pedestrian access

  
Although pedestrian access could be provided on the right of way, it is regarded desirable 
from a Council point of view to provide the pedestrian access on Lot 40 (stormwater utility 
reserve). From a safety point of view this is regarded more desirable to cater for pedestrians 
outside the right of way. The management and maintenance of the pedestrian access will also 
be a lot easier where the Council is the sole owner (owner of Lot 40), as there will be multiple 
land owners in respect of the right of way to the north. The inclusion of Lot 40 under condition 
5(p) is therefore regarded necessary.  

4.2 Objection to processing fees  

4.2.1 During the period 8 April 2009 and 8 April 2010, the Council has processed various 
subdivision applications within the urban areas, which attracted an average processing fee of 
$10,279.20. This entailed a variety of applications for the subdivision of the subject sites into 
further lots which varied between three lots and up to 48 lots, which inter alia, included the 
following applications:  

Application 
reference 

Site address and extent of application Processing 
fee 

SUB 54566 Subdivision of the property situated at 63 Matakana Valley 
Road into 48 allotments 

$18,999.91  

SUB 55169 Subdivision of property situated at 127  129 Wade River 
Road Stanmore Bay into 109 residential lots and 15 

Commercial lots 

$30,715.73 

SUB 55314 Subdivision of property situated at 19 Leigh Road, 
Silverdale into 18 residential lots 

$11,372.50. 

SUB 55325 Subdivision of property situated at Lot 6 DP 194076 
Grovenor Drive, Orewa into 7 lots 

$8,181.85 

SUB 55381 Subdivision of property situated at 641 Whangaparaoa 
Road into 5 lots 

$7,489.13. 

SUB 55939 Subdivision of property situated at 50 Silverdale Street, 
Silverdale into 4 lots 

$6,318.09 

SUB 55603 Subdivision for property situated at 60 Arrabella Lane, 
Snells Beach into 14 lots 

$13,012.60 

 

4.2.2 In addition to the above and notwithstanding the extended time period in which the application 
has been finalised, the application required a high level of expert reporting to ensure that all 
technical aspects of the proposal were addressed and the effects detailed. It is not considered 
that the longer timeframe would have a significant bearing on the final costs of the application. 
It should be pointed out that the Council s Urban Design and Development Officer has not 
invoiced any time against the application, with no further duplication in costs in addition to the 
costs of Andrew Trevelyan, the previous Urban Design Manager. It should also be noted that 
there was a positive outcome for the applicant as the application was approved on a non-
notified basis. As indicated in the objection, the Council has already provided a 10% reduction 
in the processing fees as normally granted by the Council in similar instances where statutory 
timeframes were not met.   

4.2.3 The invoices provided by the consultant planner included additional travelling costs other than 
required for his required site visit, as well as courier services for documentation which was 
couriered between his office and the Council.  It is agreed that these costs, as set out below, 
be deducted from the outstanding fees in addition to the 10% already granted, as these costs 
would not normally be invoiced by an in-house planner. 



  
26/01/2010 Traveling $90.00 
26/01/2010 Traveling Exp in KM $44.65 
27/11/2010 Traveling $90.00 
27/11/2010 Traveling Exp in KM $44.65 
25/11/2009 Courier services $10.00 
01/10/2009 Traveling $90.00 
01/10/2009 Traveling Exp in KM $44.65 
17/01/2009 Courier services $10.00 

Total  $414.95 

 

4.3 Overall, the processing charges for this consent application are considered to be reflective of 
the normal actions taken in the planning assessment; however, given the extended time 
period for this application to be finalised, the Council already granted a 10% reduction of the 
processing fees. In addition to the above, it is recommended that a further reduction of 
$414.95 as indicated above, be approved.  

Copies of all the invoices are attached as Appendix 5.  

5.0 Conclusion   

5.1 Given consideration of the objection by Buckton Consultants Ltd on behalf of the Moya Trust 
Ltd, the following is recommended:  

5.1.1 That the objection to the relevant conditions of approval be dismissed for the reasons stated 
above.  

5.1.2 That the objection to the application fees be partially dismissed and that an additional 
reduction of $414.95 be granted to the applicant.  

It is recommended that the Committee conduct a site visit before finalising the objection.     

APPENDICES:  

Appendix 1: Copy of application.  

Appendix 2: Copy of the applicant s objection to the consent conditions.  

Appendix 3: Copy of the applicant s objection to the processing fees.  

Appendix 4: Copies of the processing planner s section 93 and 94, as well as 104 assessment 
and the section 104 decision.  

Appendix 5: Copies of invoices. 
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COMMITTEE  

RODNEY DISTRICT PLAN 2000 – OPERATIVE IN 
PART: PLAN CHANGE 102 – NOISE RULES  

FILE REF TP/14/4/102  

 

PARTS OF PLAN AFFECTED  

Chapter 16 General Rules, 16.9 Noise and Vibration, Table 16.9.2.1.1 and Table 16.9.2.1.2 (i).   

 

SUBMISSIONS ADDRESSED IN THIS REPORT  

Submission No. Name Report Section 
1006/1 Boyes, Gail 2.1 
1001/1 Golding, Ms Maria 2.1 
1007/1 Pittman, Clifford W & Diane J 2.1 
1000/1 Kammler, Karl H Peter 2.1 
1004/1 Devereaux, Barbara J Harris & James C M 2.1 

  

Further Submission No. Name Report Section 
1008/1 Auckland Regional Public Health Service 2.1 
1012/1 Ken Fell 2.1 
1011/1 Kenneth David & Helen Edith Hay 2.1 
1009/1 Cannon Joseph Smith 2.1 
1013/1 Paul Wheeler 2.1 
1010/1 Kim Smith 2.1 
1005/3 Winstone Aggregates 2.1 
1005/4 Winstone Aggregates 2.1 

 



  
1.0 Submissions  

Gail Boyes 1006/1 Change noise received in residential zones to 
that 45 dBA is from 8am-7pm daily and 40dBA 
from 7pm-10pm daily and 35dBA from 10pm-
8am.  Roosters should not be allowed in res. 
areas.  

Barbara J Harris & James C M 
Devereaux 

1004/1 Support 

Auckland Regional Public Health 
Service 

FS1008/1 Supports submission 1004/1 

Ms Maria Golding 1001/1 Council provide road signage asking truck 
drivers to NOT USE ENGINE BRAKES in the 
required areas during the night, in particular the 
area from Highams Road up to Trig Road.  

Winstone Aggregates FS1005/4 Opposes submission 1001/1 
Karl H Peter Kammler 1000/1 Request allowable noise level in rural zones be 

amended so presently allowable noise level 
applies to farming related activities only.  Noise 
generated by non-farming activities should be 
no louder than in residential zones.  

Winstone Aggregates FS1005/3 Opposes submission 1000/1 
Clifford W & Diane J Pittman 1007/1 Oraha Road Kumeu needs to remain country 

living zone without intrusion of noise from 
motorcross bikes next to house.  Should be 
banned in country living zones.  

Ken Fell FS1012/1 Opposes submission 1007/1 
Kenneth David & Helen Edith 
Hay 

FS1011/1 Opposes submission 1007/1 

Cannon Joseph Smith FS1009/1 Opposes submission 1007/1 
Paul Wheeler FS1013/1 Opposes submission 1007/1 
Kim Smith FS1010/1 Opposes submission 1007/1 

 

1.0 Background   

The scope of this Variation is only to correct the reference to the night time, weekend and public 
holiday noise periods. It does not seek to change any of the noise levels and the Variation states this.   

Specifically, Variation 102 has been proposed to correct errors in Chapter 16 General Rules 16.9 
Noise & Vibration of the Proposed Plan.   

It amends Table 16.9.2.1.1 and Table 16.9.2.1.2(i) of the Proposed District Plan. The Variation 
corrects the situation whereby Table 16.9.2.1.2: Noise Received in Rural Zones inadvertently allows a 
higher noise limit in the evening on Sundays, in comparison to the noise limits permitted from Monday 
to Saturday for the same time period.  The proposed Variation corrects this by deleting the separate 
Monday to Saturday and Sunday and Public Holidays night time noise periods and replaces them 

with a single noise period of At all other times . It also amends the Sunday and Public Holiday 
daytime period to end at 6:00 p.m. rather than 9:00 p.m.  

In addition, Table 16.9.2.1.1, which deals with the noise limits that can be received in the residential 
zones, omits to provide limits for noise received in the residential zones from 10:00 p.m. 

 

7:00 a.m. 
for Monday to Saturday. This is also rectified by simply changing the Sunday and Public Holidays 
10:00 p.m. 

 

4:00 a.m. noise period to an All other times period.   

It is reiterated that the noise levels themselves have not been changed as a result of this Variation.  

The whole Variation is attached as Appendix 1.  

It should be noted that as Chapter 16 of the District Plan is now Operative the Variation will be treated 
as if it was a Plan Change. 



  
2.0 Submissions  

2.1 Submitters Requests    

The submission by Gail Boyes seeks that the noise received in residential zones be changed 
so that 45dBA applies from 8.00 a.m. 

 
7.00 p.m. daily and 40dBA from 7.00 p.m. 

 
10.00 

p.m. daily and 35dBA from 10.00 p.m. 

 
8.00 a.m. Roosters should not be allowed in 

residential areas.  

The submission by Maria Golding seeks that road signage be provided asking truck drivers to 
not use engine brakes in the required areas during the night, in particular the area from 
Highams Road up to Trig Road. It is submitted that the noise of logging trucks engine brakes 
be restricted to comply with the noise levels set out in the Table 16.9.2.1.2 between 2:00 a.m. 
and 6:00 a.m.    

The submission is opposed by Winstones as it is submitted that the matters raised are not 
ones that can be addressed by the District Plan.  

The submission by Karl Kammler seeks that the allowable noise level in rural zones be 
amended so that presently allowable noise levels apply to farming related activities only.  
Noise generated by non-farming activities should be no louder than in residential zones. The 
submitter is happy with the time periods. However, it is submitted that there is no distinction 
made about the source of the noise and the purpose the activity serves. Noise from non-rural 
activities should comply with residential noise levels.    

The submission is opposed by Winstones.  It is submitted that it is inappropriate that rural 
activities should be limited to levels provided for within residential zones. It is argued that 
many non-farming rural production activities rely on higher noise levels to operate.   

The submission by Clifford W & Diane J Pittman seeks that Oraha Road Kumeu needs to 
remain a country living zone without intrusion of noise from motorcross bikes next to houses.  
It is submitted that motorcross bikes should be stopped on properties under a certain size. 
There should be a stop to motorcross tracks in built-up areas.    

The submission is opposed by Ken Fell as he considers that reducing the noise levels would 
be a joke and in relation to motor bikes, considers children should be encouraged to do 
outdoor activities.   

The submission is opposed by Cannon Smith and it is submitted that a family sport of riding 
bikes should be enjoyable and keeps children off the roads.   

The submission is opposed by Paul Wheeler. He strongly opposes submissions seeking to 
change the noise levels in the District Plan. It would prevent motorcross activities which he is 
supportive of as an activity for young people.   

The submission is opposed by Kim Smith. The submitter supports the current noise levels 
and does not consider that they should be amended. The submitter s son is a motorcross 
rider and they consider it a healthy pursuit.   

The submission by Kenneth David & Helen Edith Hay was lodged on a further submission 
form and within the time frame for further submissions. The submission did not identify a 
submission that it was in support or opposition to. It also raised new issues that a further 
submission is not legally able to do. The First Schedule of the Resource Management Act 
Section 8(2) states:    

A further submission must be limited to a matter in support or in opposition to the 
relevant submission made under clause 6.   

The submission is therefore an invalid further submission.    

It was also lodged well outside the time frame for lodging a submission. The Resource 
Management Act 1991 does provide for waivers and extensions of time frames. However, the 
extension can not be more than twice the time period specified in the Act. In this case the 
period for lodging submissions is 20 working days, so the extension could only be by a further 



 
20 days. The submission closing date was 1 February 2008 and a 20 day extension would be 
to 29 February 2008. The submission was received on 18 August 2009, well outside the extra 
20 day period. Therefore, the submission can not be accepted as a late submission.   

2.2 Discussion  

In relation to all of the primary submissions outlined above, it is considered that they are all 
outside the scope of the Variation as they raise matters and seek changes that are beyond 
the matter that is the subject of the Variation, i.e. correcting the time periods. Case law, 
(including Clearwater Resort Ltd v Christchurch City Council14/3/03, High Court, Christchurch 
AP34/02, and Avon Hotel Ltd v Christchurch City Council 26 April 2007, Environment Court, 
Christchurch) has addressed the matter of the scope of submissions and whether the 
submissions were on the variation.    

In the Clearwater Resort Ltd v Christchurch City Council, the High Court identified three tests 
to determine whether a submission was on a variation. These were:  

1 that a submission could only fairly be regarded as on a variation if it was addressed to 
the extent to which the variation changed the pre-existing status quo;  

2 if the effect of regarding a submission as on a variation would be to permit a planning 
instrument to be appreciably amended without real opportunity for participation by 
those potentially affected, this was a powerful consideration against any argument 
that a submission was truly on a variation;  

3 that the submission should not open up for re-litigation aspects of a plan which had 
previously passed the point of challenge.   

The Avon Hotel case is relevant in this context as it concerned a correction variation to quite 
narrow and detailed rules. In that case it was determined that a submission was not on the 
variation.   

The scope of this Variation is only to correct the reference to the night time, weekend and 
public holiday noise periods. It does not seek to change any of the noise levels and the 
Variation states this. The explanation to the Variation was clear that it only related to the time 
issue and not the noise levels themselves (see Appendix1).  

Some of the submissions therefore fail the first test as they seek to alter the actual noise 
levels which were not the subject of the Variation.  

Some also fail the second test as they are seeking to introduce controls on other activities 
which was also not the purpose of the Variation.  

Some also fail the third test as the matters were addressed in the Decision Reports on 
submissions on noise to the Proposed District Plan in 2001. Any appeals that were lodged 
have also been resolved.  

It is therefore considered that the relief sought in the submissions is outside of the scope of 
the Variation as they fail all three of the tests determined by the High Court for assessing 
whether submissions are on a variation. The submissions are therefore recommended to be 
rejected.  

2.3 Draft Officer Recommendation Subject to Hearing and Committee Decision  

(i) That submissions 1000/1, 1001/1, 1007/1, 1006/1 and FS1011/1 be rejected. 
(ii) That further submissions FS1012/1, FS1009/1, FS1013/1, FS1010/1, FS1005/3 and 

FS1005/4 be accepted.  

2.4 Draft Amendments to the Proposed Plan Subject to Hearing and Committee Decision  

There are no amendments arising from this decision. 




